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OPINION

The defendant was convicted in the Shdby County Criminal Court of two counts of
aggravated robbery [one count each asto Mary Black and Contina Black], one count of attempted
aggravated robbery [Lance Black], and one count of aggravated assault [Nicole Black]. The
defendant was sentenced to ten years on each of the robbery convictions and four years on the
aggravated assault conviction, with all sentences to be served concurrently. He appeded his two
aggravated robbery convictions, arguing that the evidence was insufficient for findings of quilt.
Based upon our review, we affirm the judgments of conviction but remand for resentencing and
correction of the judgment as to Indictment No. 98-00264.



The defendant appeal ed only the two convictions for aggravated robbery, the victims being
Mary Black, and her daughter, ContinaBlack, with the soleissue on appeal being the sufficiency of
theevidence. Thisgopeal was brought only by the defendant, Ernest Soloman, although hewastried
with a co-defendant, Lajuan Williamson.

Mary Black testifiedthat as she arrived home in her automobile at approximately 9:00 p.m.
onJuly 24, 1997, and retrieved her pursefrom the trunk, she was accosted first by aman, whom she
later identified asthe defendant, armed with a pistol, and then by a second man, identified asthe co-
defendant, Lajuan Williamson, armed with a shotgun. The men ordered her into the house at
gunpoint, and the defendant asked where her son’sroom was. After Ms. Black directed him to her
son’ sroom, the defendant disabled one of the telephonesby pulling it from thewall and thenleft the
living room, leaving Ms. Black with Williamson. The defendant went into the room where Ms.
Black’ soldest daughter, Contina Black, wastalking on another telephone and jerked that tel ephone
fromtheplug. He ordered the two of them to sit on the sofaand took Mary Black’ srings, including
her wedding ring, and watch and took ContinaBlack’ snecklace, ring, andwatch. Williamson stayed
with the two of them, and, as police officers arrived, he yelled back to the defendant, who was il
in another part of the house, warning him that the police had arrived. Mary Black saidthat as police
officers came into her house, the two men jumped out of awindow.

ContinaBlack described the entry of the two men into the house, saying that “[t]hey forced
their way in. They both had guns. Onehad a shotgun and the other had a pistol or some type of
gun.” The defendant, armed with a pistol, went to the back of the house to the bedrooms, and
Williamson, armed with ashotgun, held her and her mother intheliving room. ContinaBlack heard,
from the part of the house where the defendant had gone, “[a] lot of commotion going on, alot of
screaming, and we were asking him [Williamson] could we at least go get my sister. And he was
like, no, you can't go in there and get her; don’t worry about what’ sgoing on back there.” She said
that both the defendant and Williamson were arrested & the house by police officers.

Nicole Black testified that she was inside the house as the two men came in holding a
shotgun to her mother’ shead. Sheyelled for her sister to call the police and ran to the living room.
The defendant came running to where she had hidden herself. Asshewastrying to call the police,
the defendant, who was “hysterical,” snatched the telephone from the wall and asked if she had
calledthe police. Shetoldhim that she had not, but he put hisgun to her head and pulled thetrigger.
Fortunately, it did not go off. Hetook her into the room of her brother, Lance Black, where he asked
her brother where the money and drugs were hidden and took money from her brother’s pockets.
Shethen ran back into her bedroom and hid from the defendant. She heard Williamson yell that the
police were there, and the two men then “ scattered out.”

LanceBlack testified that the defendant and Williamson camein thehhouse*® pointing theguns
and talking about some money.” The defendant took money and marijuana from him.

Officer Alexander McGowan testified that as he arrived at the house and went to the front
door, Williamson turned and pointed ashotgun in hisdirection. McGowan then backed up and saw
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another police car arriving. He saw both defendants trying to leave the house through the same
window. Officer Elgin Leetestified that he saw the defendant trying unsuccessfully to leave through
awindow. He saw Williamson drop the sawed-off shotgun. He used a chemical agent to subdue
the defendant who was aggressive with another officer and attemptingto flee.

The defendant did not testify and presented no proof in his defense.
ANALYSIS

Thedefendant arguesthat the evidenceat trial wasinsufficient to convict him of the essential
elementsof criminal responsibility for aggravatedrobbery. We disagree. The defendant isinitially
cloaked with a presumption of innocence, but this presumption is lost once the defendant is
convicted by ajury. Thus, on appeal, the defendant has the burden to prove that the evidence is
insufficient. Statev. Tuggle 639 S.W.2d 913, 914 (Tenn. 1982). We must affirm the conviction,
unlessthe evidence at trial was so deficient that no rational trier of fact could have found all of the
essential elementsof the convicting crimebeyond areasonabledoubt. Tenn. R. App. P. 13(g); State
v. Cazes, 875 S.W.2d 253, 259 (Tenn. 1994). This applies to convictions based on either direct or
circumstantial evidence or a combination of the two. State v. Matthews, 805 SW.2d 776, 779
(Tenn. Crim. App. 1990). In determining the sufficiency of the evidence, we do not reweigh the
evidence or substitute our own inferences for those of the jury. Statev. Cabbage, 571 SW.2d 832,
835 (Tenn. 1978). In addition, we give the strongest legitimate view of the evidence and al
reasonableinferencestothe State. Statev. Harris 839 SW.2d 54, 75 (Tenn. 1992), cert. denied, 507
U.S. 954, 113 S. Ct. 1368 (1993). With these principlesin mind, we turn to the trial evidence and
instructions.

In addition to instructing the jury asto the aggravated robberies of Mary Black and Contina
Black, the court dso ingructed as to criminal respondg bility:

The Defendants are aiminally responsible as a party to the
offense of Aggravated Robbery and Aggravated Assault if the
offenses were committed by the Defendants’ own conduct, by the
conduct of another for which the Defendants are criminally
responsible, or by both. Each party to the offense may be charged
with the commission of the offense.

The Defendants are criminaly responsible for an offense
committed by the conduct of another if, acting with the intent to
promote or assist the commission of the offense, or to benefit in the
proceeds or results of the offense, the Defendants Solicits, directs,
aids, or attempts to aid another person to commit the offense.

Before you find the Defendants guilty of being criminally
responsible for said offenses committed by the conduct of another,
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you must find that all the essential elements of said offenses have
been proven by the State beyond a reasonable doubt.

The testimony of Mary Black and Contina Bladk was that the defendant and Williamson,
both armed, forced their way together into Mary Black’ shouseand, still together, subdued thesetwo
victims while trying to prevent them and others in the house from calling for assistance. The
defendant then went to the back of the house, apparently to rob Lance Black, while his co-defendant
remai ned with Mary Black and ContinaBlack, robbing them and keeping them under control. When
policearrived, Williamson then yelled to the defendant to warn him of thisfact. Fromthisevidence,
areasonable jury could find that the two defendants were acting in concat to control and rob the
victims. Accordingly, we conclude that the evidence was sufficient to sustain both convictions of
which the defendant complains.

Indictment No. 98-00264 charged the defendant with the aggravatedrobbery of LanceBlack.
However, intheinstructions, thetrial court informed the jury that “ upon agreement with this court,
[Soloman] will be charged with the lesser included offenseof criminal attempt; to wit: aggravated
robbery.” Although the jury was instructed only asto attempted aggravated robbery and attempted
robbery for this off ense, their verdi ct was that the def endant was guilty of aggravated robbery. In
a bench conference following the verdict, but before the jury had been released, counsel for the
defendant agreed that the verdict should show a finding of guilt as to the charge of attempted
aggravated robbery, rather than being returned to the jury for additional instructions. At the
subsequent sentencing hearing, however, the defendant was sentenced as if the conviction in
Indictment No. 98-00264 had been for aggravated robbery; and the judgment form reflectsthat his
convictionwasfor thisoffense, whichisaClass B felony. However, attempted aggravated robbery
isaClass Cfelony. Tenn. Code Ann. § 39-12-107(a). Accordingly, weremand for resentencing as
to Indictment No. 98-00264 and for entry of a judgment reflecting that the conviction was for
attempted aggravated robbery. In al other aspects, the judgments are affirmed.

ALAN E. GLENN, JUDGE



